
COMMONS AND RIGHTS OF 

WAY COMMITTEE 3 SEPTEMBER 

2014 
Application for the registration of land known as the 

Cricket Ground, Lower Swell Road, Stow on the Wold, 

Gloucestershire as a Town or Village Green under 

section 15 of the Commons Act 2006 



Application   

• The application to register land an area of land known as the 

Cricket Ground, Lower Swell Road, Stow on the Wold, 

Gloucestershire (“the Application Land”) was received by the 

Commons Registration Authority on 11 February 2008 

(Application dated 8 February 2008) 

• The Applicant is Mr W R Cheston. 

• The area of land that is subject to the application (“the 

Application”) is known as the Cricket Ground, Lower Swell 

Road, Stow on the Wold Gloucestershire. 

• The locality or neighbourhood within a locality in respect of 

which the application is made is Stow on the Wold Town 

Council/Beacon/Stow Ward 

 



Application Site 

•The Application Site is 

situated in Stow on the 

Wold  

•The Application Site is 

bounded by the B4068 

on the south and Talbot 

Square to the East. 

•A cricket pavilion is 

located within the site. 



 

 

http://www.fieldsintrust.org/Cricket-Field-Stow-on-the-Wold 

Cricket Ground, Lower Swell Road 



Cricket Ground, Lower Swell 

Road 
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The site – looking east up the 

recreation ground to the houses on 

the ground’s edge and Church of St 

Edward  
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Cricket Pavilion, Cricket Ground, 

Lower Swell Road 
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The Commons Act 2006 

Section 15(2) of the Commons Act 2006 states; 

   (a) a significant number of the inhabitants of any locality or 

of any neighbourhood within a locality, have indulged as 

of right in lawful sports and pastimes on the land for a 

period of at least 20 years, and  

    (b) they continue to do so at the time of the application 

 

    Each aspect of the test needs to be met for an application 

to be successful.  



“Significant Number” 

 

• R(McAlpine) v Staffordshire County Council 

• It does not mean a considerable or substantial 

number. 

• “the number of people using the land in question has 

to be sufficient to indicate that their use of the land 

signifies that it is in general use by the community for 

informal recreation, rather than occasional use by 

individuals as trespassers” (Sullivan J) 



“Inhabitants of any locality or of any 

neighbourhood within a locality” 

• A locality must be an area recognised in law, for example a 

parish boundary, borough/district area etc 

 

• A neighbourhood does not have to be legally recognised, 

however it cannot just be any area drawn on a map. The 

Commons Registration Authority has to be satisfied that the 

area alleged to be a neighbourhood has a sufficient degree of 

cohesiveness and be capable of meaningful description in 

order to satisfy the test. A housing estate can be a 

neighbourhood but not just a line drawn around the addresses 

of the people who happen to have used the claimed 

Application Land. 



“As of Right” 

 

 

• An applicant must show that the land has been used 

without force stealth or permission from the landowner. 



“lawful sports and pastimes” 

 

• Has to be something more than a mere wandering as not 

“exercise and recreation”. 

• Types of activity include playing games (e.g. cricket, 

football), dog walking, fruit picking, bird watching. 



“for a period of 20 years” 

 

 

• The 20 year period is the period immediately preceding 

the application, the final day of the period being that upon 

which the application is made. 



Application 

 

• The Application was submitted on the 5 February 2008. 

 

• The Commons Registration Authority advertised the 

Application in a local newspaper on 22 May 2008 with a 6 

week consultation period running until the 3 July 2008. 

 



Objections 

• Stow Town Council, as owners of the land, objected to the 

application on the following grounds: 

• The Town Council have leased part of the Application Site to 

Stow on the Wold Cricket Club 

• The land is used for parking during Stow Fair 

• The Council might wish to put a hard surface (grasscrete) on 

part of the land to assist with car parking and 

• There is a covenant restricting the use of the Application Site 

for a cricket and recreation ground contained within a 

Conveyance of 12 September 1950 which offers sufficient 

protection to the local inhabitants’ recreational use of the land. 



Substantive Issue and Pre-liminary 

hearing 

• The substantive issue regarding the application 

concerned whether the Applicant had proved the 

inhabitants of the locality were using the Application Site 

‘as of right’, that is without force, stealth or permission 

from the owner. 

• Mr Leslie Blohm QC of St John’s Chambers was 

appointed as an independent Inspector to consider the 

evidence.  He gave advice on four occasions regarding 

the application culminating in the CRA holding a 

preliminary hearing on 4 July 2014 to consider the 

substantive issue. (Appendix 2 of the Committee Report) 

 



Preliminary hearing – 4 July 

2014 

• The Inspector held a non statutory hearing on 4 July 2014 

at St Edward’s Hall, Stow-on-the-Wold  

• The purpose of the preliminary hearing was to consider 

whether the Applicant had proved the inhabitants of the 

locality were using the Application site ‘as of right’, that is 

without force, stealth or permission of the landowner. 

• Mr Cheston, the Applicant, the Town Council and various 

members of the public addressed the Inspector. 



Inspector’s Findings 

• The Inspector concluded that the application should be 

refused because the use of the land for lawful sports 

and pastimes has not been ‘as of right’ throughout the 

relevant period of twenty years, being a use which the 

public was entitled to make of it by reason of the 

statutory basis on which the land was held by Stow on 

the Wold Town Council. 

 



Inspectors Findings (2) 

The Inspector considered Section 15 (7) (b) of the Commons Registration 

Act 1960 which confirms that : 

 ‘where permission is granted in respect of use of the land for the 

purposes of lawful sports and pasttimes, the permission is to be 

disregarded in determining whether persons continue to indulge in 

lawful sports and pastimes on the land “as of right”.’ 

 

The case of R v East Sussex County Council oao Newhaven Port and 

Properties Limited considered Section 15 (7) (b) and clarified the 

position of when usage would be ‘as of right’ rather than ‘by right’ 



R v East Sussex County Council oao Newhaven 

Port and Properties Limited [2014] QC 282 

• The Inspector sets out a summary of the court’s decision: 

• Lawful sports and pastimes carried out by local inhabitants on local 

authority land is either permitted or it is not.  If it is permitted, then it is 

not, at the time is occurs, a trespass. 

• In order for the use made of the land to be ‘as of right’, it must be a 

trespass at the time that it takes place. 

• Use of land ‘as of right’ means the use of land where there is no prior 

entitlement so to use it.  It is the antitheses of use ‘by right’ or ‘of right’, 

where there is a prior entitlement so to use it. 

• Where local authorities hold land for the purposes of public recreation, 

use of the land for lawful sports and pastimes will be ‘by right’ because 

the public will have an implied licence to use the land; they will not be 

trespassers.  The earlier decision of the House of Lords in R v 

Sunderland County County ex p. Beresford [2004] 1 AC 889 was 

overruled. 

 



Inspectors Conclusion 

• It is more likely than not that the Stow on the Wold Town 

Council held the land under Section 4 of the Physical 

Training and Recreation Act 1937  

• ‘A local authority may provide . . . such recreational 

facilities as it thinks fit [including] . . . 

 (b) outdoor facilities consisting of pitches for team games . 

. .[including the provision of] buildings, equipment, supplies 

and assistance of any kind”. 

 The power extends to Parish Councils.  This provision 

would enable the council to purchase land comprising a 

cricket pitch, or any other land that is set out for 

recreational purpose. 



Inspector’s Conclusion (2) 
• The case of Barkas indicates that unless the Town Council 

withdrew permission from the public, or limited the ability of 

the public to use the land for lawful sports and pastimes in 

some way, then where land is held by a local authority for 

purposes of public recreation, the carrying on of lawful sports 

and pastimes on the land will be ‘By right’, and hence 

permissive and not ‘as of right’. 

• The Inspector considered the position regarding the use of 

the cricket club through a Tenancy and subsequent licence. 

• The Inspector concluded that from 1990 (when the licence 

came into effect) the inhabitants of Stow on the Wold have 

been entitled to use the entirety of the Cricket Field for lawful 

sports and pastimes.  It follows that between 1990 and 2008, 

their usage was not ‘as of right’. 

 

 



Recommendation 

 

 

• That the Commons and Rights of Way Committee  

REFUSE the application for the reasons provided by the 

Inspector as set out in the Inspector’s report of 17 July 

(including his earlier advice of 1 July 2009, 8 February 

2011and 10 April 2014). 


